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Abstract: Problem statement: A major question that has puzzled political sdastatis what factors
influence the decisions of US Supreme Court justid@espite 20th Century statutory reforms that
have led to a fundamental weakening of institutia@adesion on the Supreme Court, the norm of stare
decisis continues to serve as a constraint to nateledecision-makers under certain external
conditions. Evaluate voting behavior on the Rehsig@ourt to discover which justices are indeed
demonstrating moderate behaviokpproach: This research makes a unique contribution by
expanding the US Supreme Court Justice-Centeresidrédt Database (1986-2000) to include two
new variables to measure the level of salienceathease. Therefore, allowing researchers to better
access the impact of issue salience in closelyddiiprecedent-setting cases. Both the New York
Times and Congressional Quarterly indicators aeel s gauge case salience. The analysis focuses on
the existing academic and law review literaturelmrole of precedent and issue salience which may
place constraints on the Court. The jurispruderstigles of Justices O’Connor, Kennedy, Souter, and
White are analyzed to ascertain similar moderatawier traits. Since the data is binary, the lagist
regression method is applied within the parametérthe moderate judicial model to illuminate the
degree of moderate behavi®esults. The findings reveal that Justice Kennedy doespatly fit the
moderate judicial model. Instead, O’Connor was tmdy justice that consistently demonstrated
moderate voting behavior. Interestingly, only &estiVhite was more likely to maintain precedent in
cases that were both salient and closely divi@amhclusion: This work helps close the glaring gap in
the prevailing literature by developing a politicalodel which predicts the conditions in which
moderate justices are likely to uphold or not ughmlecedent. In addition, it provides a more adeura
assessment of the current relevance of the nostacé decisis to the Legal Model.
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INTRODUCTION Ginsburg and Stephen Breyer. For one of the voting
blocs to form a majority, it must obtain at leasbt
Justices might be motivated by their ownvotes from members of the moderate center of the
preferences over what the law should be, but they a Supreme Court. The moderate center often considted
constrained in efforts to establish their prefeemnby a  Justices Sandra Day O’Connor, Anthony M. Kennedy
norm favoring respect for stare decisis. and David Souter (Greenhouse, 1992b). In closely
divided cases, the votes cast by the moderate rcente
Lawrence Baum: The question of judicial voting justices determine the balance of power on the Cour
alignments has been an interesting and importaokeis For example, during the 1991 term, the Souter-
in judicial politics (Hensleyet al., 1997). If a majority O’Connor-Kennedy alignment voted together 71% of
of justices form a highly cohesive voting bloc,rihthis  the time and when they did, they did not lose acas
majority coalition have the ability to bring about (Biskupic, 1992).
significant policy change on the United States Sopr The votes of these three justices have arguaddy h
Court. To analyze judicial alignments, scholarewft a significant impact on the interpretation of
categorize the justices on the Court into votimcblon  constitutional law (Phelps and Gates, 1991). For
the basis of ideological behavior (Biskupic, 1998st, instance, in Planned Parenthood of Southeastern
1995). Chief Justice William Rehnquist and JusticesPennsylvania v. Casey (1992), moderates Kennedy and
Antonin Scalia and Clarence Thomas often comprise@®’Connor joined with Justices Stevens, Souter and
the right of center bloc. The left of center blotea  Blackmun to prevent the Roe v. Wade (1973) prededen
includes Justices John Paul Stevens, Ruth Baddrom being overturned by the doctrinally consenati
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bloc of justices on the Rehnquist Court. In thenfoi action and media attention). Therefore, they areemo
opinion, O’'Connor, Kennedy and Souter emphasizednclined than their court associates to uphold gdeat
the significance of precedent and the need to prtihe  when a case is salient than when it is not. Pivotal
integrity of the Court. In addition, the opiniorvealed  swing justices on the Supreme Court tend to possess
a deep concern about the Court as an institution igignificant impact on policy outputs, as the power
American society and resistance to rapid changbén shape the law through written opinions very oftalsf
charged political circumstances surrounding abortio  on them (Schmidt and Yalof, 2004). Especially in
Moderate justices seek to retain institutionalclosely divided cases, any opinion writer must kisae
legitimacy because they are mindful of the prestifje attentive to the views of their wavering colleagues
the Court, adherence to the rule of law and thealve (Epstein and Knight, 1998).
stability of the political system. Since the Colatks Stare decisis translates to “let the decisiondstan
the power to implement its decisions, it is inctite be It is the doctrine that principles of law estabéidhin
mindful of the public’s perceptions (Biskupic andtiy  earlier judicial decisions should be accepted as
1996). Precedent is an integral aspect of institati  authoritative in similar subsequent cases. | ardna¢
legitimacy, which becomes particularly significant  the norm of stare decisis serves as a greaterraonst
salient cases where the prestige of the Courtisgpl in+ to moderate judicial decision-makers than their enor
jeopardy. Some scholars maintain that Court prestigideological counterparts when cases are both $alih
decreases when the Court overturns precedent lecaudosely divided on the Court. In recent years, éheave
of the appearance of the triumph of policy prefeeen been highly active academic debates on the relevant
over law (Miceli and Cosgel, 1994). Thus, moderateinfluence of stare decisis on the votes of US Supre
justices are less likely to overturn precedentdliest  Court justices (Brenner and Stier, 1996; Brisbi@9g,;
cases. In addition, they are most likely to adhere Segal and Spaeth, 1996a; 1996b; Songer and Lirtgdquis
precedent when their vote is pivotal to a minimum1996; Spaeth and Segal, 1999; Segal, 1995). | tmpe
winning coalition. Even when controlling for juditi  contribute to the academic debate by demonstrating
ideology and the ideological direction of the catbe  that, despite Twentieth-century judicial reformstth
moderate centrist justices will exemplify this pmu  have led to a fundamental weakening of institutiona
type of judicial behavior. cohesion, the norm of stare decisis continues to
In this study, | develop a scale of moderatediadi  influence the decision making of justices. My model
decision-making to develop a more precise definibé  will predict under certain conditions when moderate
a moderate decision-making style. The scale measurgustices may respect precedent and when they miay no
moderate decisions through the application of thre&ince there is a lack of research in the area aferaie
methods. First, law articles and legal newslettmes  judicial behavior, my research helps fill the gap.
analyzed to ascertain whether moderates’ lack a
structured judicial ideology. Second, the ideolagic Theoretical underpinnings: Many theoretical models
directions of the moderates’ vote are examined taf judicial decision-making acknowledge that US
discover whether it differs markedly from that agher =~ Supreme Court justices are goal or policy oriented
justices on the Court. Third, the precedential ngti actors. The Court is subject to several external
records for the entire bench are scrutinized terigihe  constraints. To create policy that the other brasakill
whether the moderates’ behavior differs substdptial respect, the justices must consider the prefereacds
from that of their associates on the Court. expected actions of other government actors. Sinee
The following three characteristics define moderat Constitution permits the other elected branches of
justices. They lack a structured judicial ideology, government to check the actions of the SupremetCour
tendency to uphold precedent and provide the plivotaexternal institutions serve as a constraint oncjadli
vote in determining the outcome in closely divideddecision-making.
cases. Moderate justices adopt an issue-by-issue or In many law articles and newsletters, the authors
case-by-case approach rather than one based ah rigiefer to Justices O’Connor, Kennedy and Souter as
ideological concerns. Moreover, they are more jikel moderate compared to the ideologically definedgest
than others on the Court to join the majority id ®r  on the Rehnquist Court (Cannon, 1997; Coyle, 1996;
other minimum winning decisions. Since moderateCoyle, 1999a; 1999b; Filter, 1998; Greenhouse, 4992
justices’ lack a firm ideological predispositiohgly are  Kobylka, 1993; Savage, 1992; 1993; 1996a; 1996b;
more likely to be influenced by external pressures 1996c; Smith, 1992;Taylor, 1989; Merrill, 1994).
cases that are salient (external pressures coabist Taylor (1989) described O’'Connor as a justice who
public legitimacy concerns, Congressional statutory’puts fairness above ideology and balance above
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clarity”. In addition to O’Connor, Justice Souteash and society and not only the legal community. The
been described as a moderate justice who is not aseruse of the power to overturn precedent could
ideologically driven as Justices Scalia or Thomagpossibly undermine the Court’'s authority and
(Filter, 1998). Moreover, Justices O’Connor, Kenned legitimacy and therefore erode the impact of its
and Souter’s jurisprudential style has been desdréss  opinions. The Court may also feel constrained tioo
one that is “moderate in tone, respectful of preoéd precedent so that its decisions are respected toyefu
and leaning in favor of individual liberty” (Savage Courts. According to O’'Brien (1996), denied the pow
1996a). According to Smith (1992), Justice Kennedyof the sword or the purse, the Court must cultiviede
moved toward a moderate position on the court tdnstitutional prestige. The Court’'s prestige depeond
preserve precedents in salient cases concernintj@abo preserving the public’s view that justices deriveit
and the Establishment Clause is to maintain thdiggsb  decisions on interpretations of the law, rathemtoa
perception of the Court’s legitimacy. their personal policy preferences. Therefore, thegy
Although justices may have the ability to voteith of the Court “ultimately rests with other political
personal policy preferences, there are forceslimitt  institutions and public opinion” (O’Brien, 1996;
this discretion (Segal and Cover, 1989). According Richards and Kritzer, 2002).
Knight and Epstein (1996), institutional arrangetaen According to the strategic model, justices are
create roles that determine the appropriate behafio policy-seekers who use precedent and other ledes ru
anyone who might occupy that role. Therefore,in a strategic way to persuade others to believihén
institutions define what Talcott Parsons callssignificance of the tenets of the Legal Model. Ehare
“legitimately expected behavior”. In Dickerson v. four main parts to the strategic model. First,ipest are
United States (2000), Chief Justice Rehnquist,\ad a considered to be primarily followers of legal pglimot
critic of Miranda v. Arizona (1966), said the foNlng  unconstrained actors who make decisions basedysolel
in the majority opinion: “Whether or not we would on their own ideological attitudes. Second, justiaee
agree with Miranda’s reasoning and its resultinkg,ru strategic actors who realize that their abilityrémach
were we addressing the issue in the first instatie®, their goals depends on the knowledge of the pretes
principle of stare decisis weighs heavily againstof other justices on the Court. Third, the modelufges
overruling it now”. on the choices the justices expect others to make.
Fourth, the institutional contexts in which thetjoss
Strategic model: The decision making of moderate act are significant to the model.
justices on the court may be best conceptualizethdy Epstein and Knight (1998) believe that the model
theoretical approach of the Strategic Model. Epstei stipulates that strategic decision-making is about
and Knight (1998) view justices as strategic decisi interdependent choice; an individual's action is a
makers that acknowledge that their ability to abtai function of her expectations about the actionstbérs.
goals depends on the institutional context in whidy  The Court does not make policy in isolation frone th
act. Justices modify their positions by considerang other main actors in government; the justices must
“normative constraint” in order to render a deaiseis moderate their decisions by what they “can do”
close as possible to their desired outcome. A nornfEskridge, 1991). Justices need to consider not ta
supporting a respect for precedent can serve dsauc preferences of their colleagues but also the peafms
constraint. If the Court establishes rules thatgbeple of other political actors, including Congress, the
will neither respect nor obey, the efficacy of Beurt  President and even the public. Constitutional check
is undermined. Perhaps, a constraint is apparetiteto and balances compel justices to consider the
Court during a crisis of whether to overturn a paent  preferences of other actors. When justices prodeed
or not (Howard and Segal, 2001). Moderate justivzes quickly or too far in their interpretation of the
confronted with societal pressure or a “crisis” wree  Constitution, as they did in Brown v. Board of
case exemplifies issue salience in the media. Thifducation (1954), the public’'s acceptance of the
external influence in tandem with the pressure of &ourt’'s legitimacy is placed in jeopardy. As James
closely divided case will tend to convince a motiera Gibson sufficiently states, “Judges’ decisions are
justice to join a minimum winning coalition of justs  function of what they prefer to do, tempered by wha
to preserve court precedent. they think they ought to do, but constrained by wha
In  Planned Parenthood of Southeasterrthey perceive is feasible to do”.
Pennsylvania v. Casey (1992), the justices For example, in the Planned Parenthood v. Casey
painstakingly pointed out that they believe thaé th (1992) decision the so-called moderates’ O’Connor,
norm of stare decisis influences relations betwtbem  Kennedy and Souter considered the reliance people
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placed in the rule of law in Roe v. Wade and whetheand Segal, 2000). | hypothesize that the moderate

overturning the rule of law in Roe would createcsgle  justices will, as a result of external influenceste

hardships. The joint opinion revealed that the mate differently than their more ideological associatesthe

justices feared that the Court’s legitimacy would b Court.

placed in jeopardy by overturning Roe (Kahn, 1999):

“To examine under the fire in the absence of thestmo MATERIALSAND METHODS

compelling reason to reexamine a watershed decision

would subvert the Court’'s legitimacy beyond anyModel building and research methodology: Spaeth

serious question”. According to Kahn (1999), the&a and Segal (1999) have launched a prolific empirical

decision illustrated that, because of the Court'sassault on the relevance of stare decisis to aecisi

institutional standing in the political system atltte making on the nation’s highest court. Epstein and

justices’ conceptions of their personal obligatioas Knight (1998) have responded to this assault on the

commitment to precedent takes priority over a mord.egal Model's most widely respected rule by

instrumental approach to the law. analytically defending precedent as a normative
constraint on justices’ voting their personal prefees.

Role of case saliences Scholars have given | add to their defense of stare decisis with tHefdang

considerable attention to the issue of measurirgg thmodel:

importance of Supreme Court cases, but no clear

consensus has emerged. Thomas Hensley and Jarrbd PREC (f) = ~CS(NYT+CQ)+MWC+IDIR

Tudor classified case salience as either of major o +JIDEO+E

minor significance. They utilized the following &

sources which identify the Court’s most importaases  Where:

each term: (1) the New York Times, (2) United State PREC = Uphold precedent

Supreme Court Reports: Lawyer’s Edition and (3)MJ = Moderate justices voting with the majority or
United States Law Week: Supreme Court Section. To plurality
be classified as a major case, all three sourcest muCS = Case salience of an issue
identify a case as important. The requirement that NYT = The New York times indicator
case make all three lists provides substantialidente CQ = Congressional quarterly indicator
that the case is of major importance. IDIR =Ideological direction of case (the directioh
Epstein and Segal (2000) have also analyzed the decision variable covers the formal vote in the
variable of issue or case salience as an important case based on the issue to which the specific
influence on the Court. They were able to demotestra record in the case pertains. DIR reports the
by comparative analysis that the New York Times (NY direction of the case’s final report vote. Each
Times) measure was the best contemporary indicdtor issue in each case will either indicate a liberal
issue salience. On the basis of its national caté, or a conservative outcome)
the NY Times was not as susceptible to a regios &% JIDEO = Justices’ ideology (the direction of the
other metropolitan newspapers. Furthermore, the NY individual justices’ votes reveals whether the
Times indicator gauges salience at the time thiécps justice’s vote was liberal or conservative)
were deciding the case rather than years aftecase = MWC = Minimum winning coalition (minimum
was resolved. In contrast, Congressional Quarterly winning coalitions are those decided 5-4 and
(CQ) focuses more on whether a case has “withstood 4-3, or by a 5-3 or 4-2 vote that reverses the
the test of time and less toward whether it waieshht decision of the lower court)
the time the Court was deciding it".
Jeffrey Segal found that precedential voting tsxis In other words, moderate justices’ decision to

in cases of the lowest salience: (Ordinary casesiphold precedent is a function of case salience,
compared to landmark cases) and among ordinargninimum winning coalitions, the ideological diremti
cases, (statutory cases over constitutional camed) of the case and individual ideology or lack therekd
(modern economic cases over modern civil libertiegpreviously discussed, the moderate judicial scale w
cases). Building on Segal's work, | will apply two now be examined. While the law literature for thesin
independent measures to assess issue salience in pdrt demonstrates that the moderate justices’ ideeis
cases presented before the Burger and Rehnquistaking styles are quite unique compared to theestyl
Courts. The NY Times and CQ indicators have beermf the other justices on the Court, the overalediion
well tested for reliability in previous researchp@ein  of the justices’ vote during the Rehnquist Coureslo
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not indicate a moderate voting effect. Accordinghe In Table 2, Justice O’Connor ranked second but
data in Table 1, Justices O’Connor and Kennedy arelosely behind Justices Rehnquist and Stevens théth
twice as likely to vote in a conservative directemin a greatest percentage of votes for upholding prededen
liberal one. In addition, Justice White was 29% enor Kennedy and White were not too far behind, ranking
likely to vote in a conservative than liberal diien on  fourth and sixth, respectively. According to the
the Court. descriptive analysis in Table 2, the so-called maizs
White’s conservative voting record stands inkstar are no more likely to uphold precedent then theiren
contrast to Justice Souter, whose voting record wagleologically set colleagues on the Court.
much more ideologically evenly split than that o h To assess contemporary issue salience in US
contemporaries. Souter was only slightly more §ikel ~ Supreme Court cases, | applied a combination of the
vote conservative than liberal (86%) O’Connor andNeW York Times and CQ’s Major Cases as indicators.
Kennedy's move to the conservative right is verygpstein and Segal (2000) relied on the Index td\iw
apparent in Table 1. o York Times and LEXIS to create the NYT measure. A
Therefore, the data from Table 1 indicate thalssjient case (1) led to a story on the front paigthe
among the so-called moderate justices only Justicéfimes on the day after the Court handed it dowd, (2
g}f’#\tg(;grggsggﬁg\\’/ieoxoung record exemplifies gree was the lead or “headlin_e” case_in the story _at)d/\@s
orally argued and decided with an opinion (p.73).

In Table 2, each justice’s vote to uphold precéden .
is illustrated for comparison. In contrast to theghal Acc_ordmg to COOk (1993), a not_e_d researcher on the
es_ubject, a minimum of two authorities must be zeid

US Supreme Court Database, the Rehnquist justic ) i o

centered database documents when justices indiiidua N Order for a case to be considered salient “sice
deviate from the behavior of the majority or plitsal ~2CCePt a single authority would introduce idiosgticr
As a result, the Rehnquist Court Database will ey Standards”. Moreover, Cook (1993) found that tise |i
a more complete account of the precedential behavigsompiled by Congressional Quarterly was a concige b

of the individual justices on the Court. a r.elliable authority for research on contemporary
o _ decisions. Although Spaeth and Segal (1999) has
Tablhe 1: Ideological direction on the Rehan|strc()1J986-2_000) utilized the Lawyers Edition to identify significanon-
;Jl\l;fflttlge ffé‘f?g‘ﬂ;’e (%) 'gg?rgs((ﬁ’)) constitutional cases, Cook (1993) claims that the
Powell 252 (67.2) 123 (32.8) Lawyers Edition is a questionable source due to the
O'Connor 1,867 (69.6) 814 (30.4) lack of identifiable scholars who take respondipifor
ge”[‘e"y 1428 (ggg) e (fgg) the cases selected.
B?:nﬁ;n 356 ((28'_9)) 876 ((71'.1)) In contrast to Epstein and Segal (2000), | cleski
Marshall 406 (28.2) 032 (71.8)  cases as “salient, if they appeared in the New York
Slackmun 1923510(?&% 018%451?25832 ¢ Times and are listed in Congressional Quarterigtsoff
Ginsburg 388 (47.2) 434 (52.8) Major cases. The CQ Press each term selects thnsg maj
Breyer 304 (46.6) 348 (53.4) cases for the Supreme Court’'s term. The selecson i
gce;D;U'St 12,905272((77;94)) ?29;((22?-16)) based on such factors as the rulings’ practicalactp
| . . . H H H'4 .
Thomas 879 (74.2) 306 (25.8) their significance as legal precedent; the degrEe o

division on the Court and the level of attentionozugp

Data derived from the Rehnquist court “justice-eead” database : ! o
interest groups, experts and news media. Judicial

Table 2: Justice’s vote to uphold precedent (198807 ideology is analyzed by the following Supreme Court
Justice Frequency Percentage Database variables: Direction of decision, directid
Rehnquist 2,738 9.9 the individual justices’ votes. The direction ofcizon
Stevens 2,738 9.9 . . . .

O'Connor 2.706 9.8 variable specifies for each issue in each casehehet
Scalia 2,687 9.8 there was a liberal or conservative outcome. The
Kennedy 2,175 7.9 individual justices’ votes variable determines wiest
wﬁict';m“” f’é’fg 675’ the individual justice voted in a liberal or consgive
Marshall 1485 5.4 direction. The minimum winning coalition variable
Souter 1,444 5.2 indicates whether a vote in a case was decided by a
Brennan 1,264 4.6 margin of one vote. It includes those cases dectdéd
Thomas 1,187 4.3 and 4-3, or by a 5-3 or 4-2 vote that reverses the
Ginsburg 825 3.0 . . .
Breyer 661 24 decision of the lower court. | created two new ahlés
Powell 373 1.4 by interacting case salience and minimum winning

Data derived from the Rehnquist court “Justice-Eed” Database coalition. The first variable pertains only to mnmnim
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winning coalitions formed during a conservative @ou the other justices on the Court. In regards tongptn
decision. The second variable occurs when a minimuralosely divided 5-4 decisions, Justice Kennedy gdin
winning coalition coalesces during a liberal Courtthe majority more frequently than any other justice
decision. the Rehnquist Court (data are derived from the &iarv

In this study, | focused only on the part of theLaw Review statistical tables on 5-4 decisions from
alternation of precedent variable that indicategtiver ~ November 1982). Kennedy voted with the majority
there was no formal alteration of precedent indase  seventy-eight percent between the 1987 and 2000
outcome. My model is primarily concerned with theterms. Justice White ranked second with seventy
conditions in which moderate justices upholdpercent between 1981 until the 1992 term. Justice
precedent. On the basis of the aforementioned®’Connor ranked third with sixty-seven percent
theoretical discussion, | propose the followingesgsh  between the times of her appointment in 1981 thél
guestions: 2000 term.

Since O’Connor left the bench in 2005, Kennedy

« Does the institutional norm of stare decisishas written more majority opinions in landmark case

constrain the decision-making of the than any other justice on the Court (Justice Kewned
« Moderates more than other justices on the Court invrote 27% of the majority opinions in CQ’s list of
salient rather than non-salient cases? major cases from 2005-2006 until 2007-2008 terms.

« Does the norm of stare decisis constrain theéEach term Congressional Quarterly selects the major
decision-making of the moderates more than othegases for the Supreme Court’s term. The selecton i
justices on the Court in minimum winning based on such factors as the rulings’ practicalactip
coalitions? their significance as legal precedent; the degrEe o

division on the Court and the level of interest ago

The answer to these two questions will not onlyinterest groups, experts and news media). Accortting
lead to a more accurate assessment of the normolucci (2009) over the previous twenty years Zesti
relevance to the Legal Model but also contribut¢heo ~ Anthony Kennedy has voted with the majority more
diverse academic debate on the subject. Furthermorthan any of his colleagues. Kennedy's vote was the
the research questions focuses the study away froffetermining factor in several politically salienases
consideration solely of vote counts in closely dad such as Ricci v. DeStafano, (2009); Bush v. Gore
decision to a more substantive analysis of thereate (2000); Lawrence v. Texas (2003) and Hamdan v.
factors that contribute to the relevance of prepede Rumsfeld (2006). During the 2007 Court term, Jestic
the so-called moderates on the Rehnquist Court. Kennedy's cast the decisive vote in eight out of 12

Mishler and Sheehan (1996) found that the impac{67%) cases that were 5-4 decisions. In 2006, that
of public opinion is greatest among the moderatdiappened 19 out of 24 times (79%). Overall, thetmos
justices who are ||ke|y to hold Swing positions e substantive difference from the 2006 Court terrthat
Court. The so-called moderate justice is more yikel ~ Justice Kennedy agreed most frequently with some of
Change their Opinions in response to pub||c opinionthe liberal members of the Court and less freqyentl
According to their data results, O’Connor and with the conservatives. During the 2008-2009 Court
Kennedy’s increasing liberalism during the late @98 Term, Kennedy joined the majority in slightly over
and early 1990s was more consistently responsive t§/3rds of the criminal and related 5-4 cases. This
fluctuations in the public mood than was the stamce Particular judicial behavior is a hallmark charaistic
either liberal or conservative justices (Mishlerdan Of moderate decision-making.

Sheehan, 1996). This finding led me to propose the In a “crisis” or external pressure on the Court,
following hypotheses: Justice Kennedy tends to uphold precedent in cer

protect the prestige of the Court. Anthony Kennedy,

Hypothesis 1: The norm of stare decisis is more likely more than any other justice, changed his decisams
to act as a constraint to the moderate justicesisiim- ~ contradicted his previously stated positions toseree
making in salient rather than non-salient cases. precedent in cases concerning abortion and the
establishment clause. In Planned Parenthood of
Hypothesis 2: The institutional norm of stare decisis Southeastern Pennsylvania vs. Casey (1992), Kennedy
acts as a greater constraint to moderate justieestp  fearing the loss of the court's legitimacy joined a
other justices on the Rehnquist Courts. moderate bloc of justices to uphold the centratteiof
Justices O’'Connor, Kennedy and White were moréRoe v. Wade (1973) precedent from reversal in a
inclined to join the majority in 5-4 decisions therere  closely divided decision during a presidential &tet

191



J. Social i, 6 (2): 186-197, 2010

year. Therefore, on whether to uphold precedemobr because its unit of analysis is justice-centerdtiera
in a case the dual effect of issue salience anihmim  than case-centered. The justice-centered data amaint
winning coalitions are key factors weighing on thethe advantage of citing when justices individually
decision-making of the so-called moderate justices’ deviate from the behavior of the majority or plitsal
the Court. The data covers the Court terms from1986-2000.
The aforementioned case examples and statistics The data in Table 3 offered only mixed support to
led me to form the following hypotheses: the first hypothesis. Justices O’'Connor, Kennedg an
Powell tend to uphold precedent more in non-salient
Hypothesis 3: The moderate justices are more likely tothan salient cases. In contrast, Justices Soutdr an
follow precedent when a case is closely dividecain White uphold precedent slightly more in salientntha
minimum winning coalition than when it is not. non-salient cases. In order to analysis the dagmeater
detail, | conducted a logistic regression of each
Hypothesis 4: When a case is minimum winning, moderate justice on the Rehnquist Court. Since the
moderate justices are likely to respect precedgnt bvariables are binary, logistic regression was thastm
voting in either a conservative or liberal Courtamme.  appropriate method of inferential statistics. My dab
included the following independent variables: Diiec
Hypothesis 5: Moderate justices tend to join with the of individual justice’'s vote (Vt_Dir), direction of
majority to uphold precedent in cases that are botldecision (Dir_DUM), Minimum Winning Coalition
salient and closely divided in a minimum winning (MWC) and Case Salience (CS). The dependent
coalition than when it is not. variable is whether the justice voted to uphold
precedent or not.

RESULTS
Table 3: Moderates justices on the Rehnquist (@986-2000)

The Rehnquist Database contains only a portion of O'Connor_Kennedy Souter White Powell
h that Justi Whit dpP Il delibekriat Alter precedent 45.0 45.0 23.0 28.0 5.0 Total
the cases that Justices White and Powell delibéiiate  sajent 18 14 00 08 32 Percent
during their tenures on the Court. | primarily uged  Non-salient 2.1 16 15 10 Percent
Rehnquist Court Judicial Database to analyze the sglyo Precedent 27070 21730 14480 1 010 Tt ot
called moderate justices on the Court. This dambasvon-salient 98.4 97.9 98.4 985 99.0 Percent

differs from the Original US Supreme Court DatabaseData derived from the Rehnquist Court “Justice€esu” Database

Table 4a: Moderate-of-center justices on the Reishgourt (1986-2000)

Independent O’Connor Kennedy Souter Powell White
Constant -2.018** (0.029) -2.168** (0.031) -2.671 (0.039) -4.161** (0.075) -2.490*** (0.035)
Case Salience 0.099 (0.068) -0.533*** 0.093) -0'8960.132) 0.588*** (0.143) 0.155 (0.079)
Direction of -0.442*** (0.055) -0.737*** (0.062) -011 (0.072) -0.604*** (0.138) -0.462*** (0.065)
Individual vote

Direction of 0.246*** (0.055) 0.434*** (0.060) 0.62(0.073) 0.358** (0.135) 0.318*** (0.065)
court decision

Minimum winning -0.006 (0.053) -0.013 (0.059) -0622(0.075) 0.145(0.129) 0.057 (0.063)
coalition

Number 2,706 2,175 1,444 373 1,910
Chi-square 69.713** 186.467** 70.150** 35.777* 57.6**
Reduction of error 89% 91% 94% 93% 99%

-2 log likelihood 16486.520 14136.490 10658.078 3088 12564.011
Dependent variable: Whether or not the justicediédeuphold precedent; *: p<0. 05; **: p<0. 01; *<0.001

Table 4b: The right bloc on the Rehnquist cou8@-2000)

Independent Rehnquist Scalia Thomas
Constant -1.907** (0.028) -1.922*** (0.029) -2.779 (0.041)
Direction of individual vote -1.246*** (0.059) -106*** (0.058) -1.248*** (0.086)
Direction of court decision 0.720*** (0.055) 0.629%0.055) 0.801*** (0.079)
Case salience 0.080 (0.068) -0.057 (0.071) -0.69@x11.34)
Minimum winning coalition -0.032 (0.054) -0.027@64) -0.151 (0.082)
Number 2,738 2,687 1,187
Chi-square 493.866** 389.565*** 261.178***
Reduction of error 89% 89% 95%

-2 log likelihood 16233.181 16145.738 8961.539

Dependent variable: Whether or not the justicediadeuphold precedent
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Table 4c: The left bloc on the Rehnquist court G:2800)

Independent Brennan Marshall Blackmun Stevens Breye Ginsburg
Constant -3.641** (0.057) -3.460** (0.053) BBO** (.036) -2.265*** (0.032) -3.756*** (0.063) 3.467*** (0.055)
Direction of court decision ~ -1.101*** (0.072) -1.08*(0.068) -0.595** (0.061) -0.555*** (0.053) -(®49* (0.103) -0.309* (0.093)
Direction of individual vote  1.930*** (0.075) 2.02Z (0.071) 0.900** (0.058) 0.885*** (0.052) 0.59%* (0.100) 0.634*** (0.090)
Case salience 0.677*+*(0.082) 0.487**(0.081) 92)0.077) 0.103 (0.067) -0.548* (0.169) -0.746*** (0.164)
Minimum winning coalition -.201** (0.077) -0.272*(0.073) -0.195** (0.062) -0.153* (0.054) 0.030.101) -0.123 (0.095)
Number 1,264 1,485 2,060 2,738 661 825
Chi-square 766.885*** 919.034*** 237.973* 296.118* 49.749%* 75.866%**
Reduction of error 95% 94% 92% 89% 97% 97%

-2Log likelihood 8845.946 9864.483 13284.845 16a83. 5789.447 6932.628

Dependent variable: Whether or not the justicediddeuphold precedent; *: p<0.05; **: p<0.01; *<0.001

According to the data in Table 4a, Justicessalient than in non-salient cases. Their votingalvedr
O’Connor, Powell and White are more likely to agher supports the null hypothesis that there is no difiee
to precedent when a case is salient than whenmnivtis between the moderates and other justices on thet.Cou
Among the three aforementioned justices, Powelisec Although several justices in the liberal bloc uphol
salience is at the greatest level of significarieewell  precedent in salient cases, they do not join minimu
and White are the only two justices that tend tbalgp ~ winning coalitions to preserve it. Justice Breyerswhe
precedent when cases are decided by one vote inamly exception to this in the analysis of the datile
minimum winning coalition. In addition, Powell and Breyer had a tendency to uphold precedent in minimu
White are more likely to adhere to precedent amigo  winning coalitions, he did so only in non-salieakes.
minimum winning coalition when the ideological The voting behavior of the Left Bloc differs frorhet
direction of the decision is liberal than when & i so-called moderates’ in the aspect that both Poavell
conservative.  Alternatively, Justices’ Kennedy, White adhered to precedent when cases were both
O’Connor and Souter are more likely to upholdsalient and minimum winning coalitions.
precedent when the case has a liberal outcomeabat n The chi-square statistic for all of the justicesery
minimum winning coalition. Therefore, all of the-so high. Since the chi-square statistic is large ane t
called moderates tend to respect precedent when tlubserved significance level is small, | can rejbetnull
ideological direction of the Court decision is liae hypothesis that there is no relationship between th
rather than when it is conservative. Despite theidependent and independent variables. Additionétly,
conservative voting credentials, Kennedy andlikelihood ratio statistic shows that the model is
O’Connor demonstrated moderate behavior bysignificantly different from the null hypothesis.
upholding precedent in liberal outcomes of cases. In regards to the third hypothesis, | proposeat th
However, contrary to the moderate model of decisionthe moderate justices are more constrained thagr oth
making, both justices did not join the majority or justices on the Court by precedent when a case is
plurality in closely divided cases. Only Powell and closely divided, indicating that there may be a#trto
White joined the majority or plurality in minimum the public legitimacy of the Court by overturning
winning decisions. The data in Table 4a demondrateprecedent. In addition, | also proposed in thislgtihat
that O’Connor, Powell and White are more likely to the political pressure generated by the media lierga
adhere to precedent when cases are consideredtsalieases influences the decision-making of moderate
than when they are not lends credence to myustices more in closely divided cases. Therefong,
hypothesis. model includes a new variable based on the interact

In Table 4b, Rehnquist was the only justice moreof the direction of the Court decision and minimum
likely to uphold precedent when a case is salibaht winning coalition variables. The results of the adat
when it is not. However, this finding was not analysis are reported in Table 5a-5c.
statistically ~ significant.  Interestingly, not one According to Table 5a, Justices O’Connor, Powell
conservative justice adhered to precedent whendgbe and White are more likely to uphold precedent in
was a minimum winning coalition. This result lends salient rather than non-salient cases. In addition,
some support to the third hypothesis, which claiihad  O’Connor tends to respect precedent more in salient
the moderates are more likely than other justiees tcases that are decided in a conservative ideologica
uphold the norm of stare decisis when a case idirection and minimum winning than in a liberal
minimum winning than when it is not. outcome. In contrast, Justices Powell and White are

In Table 4c, Justices Blackmun, Marshall, Brennarmore likely to adhere to precedent when the casetis
and Stevens are more likely to uphold precedent imnly salient but also decided in either a liberal o

193



J. Social i, 6 (2): 186-197, 2010

conservative Court direction. Justices Kennedy andoalition when the outcome of the case was
Souter tend to uphold precedent more in non-salientonservative than liberal. Overall, the results raieed
than salient cases. Despite Kennedy's solidat best. Thus far, Rehnquist was the only ideoldbae
conservative voting record, he is more likely tepect upheld precedent in salient cases that are closely
precedent when the direction of the Court decisfon divided, no matter the ideological direction of tBeurt
liberal than conservative. Kennedy's judicial bebav decision. Former Chief Justice Rehnquist's judicial
is quite different from that of his moderate cofjgas behavior is very similar to that of so-called maxtes
who are likely to join a minimum winning coalitidn ~ White and Powell.
conservative decisions. Justices’ White and Powel According to Table 5c, Justices Brennan,
the only two so-called moderates to meet theMarshall, Blackmun and Stevens are more likely to
parameters of the model. Souter was the only gistic  uphold precedent in salient than non-salient cases.
the Court that is not likely to join a closely died case Despite their strong liberal voting records, Bremna
in either a conservative or liberal outcome. and Marshall are more likely to adhere to precedent

In Table 5b, as expected Justices Scalia andases that are decided in a conservative mannethand
Thomas were more likely to join a minimum winning are closely divided in a minimum winning dtah.

Table 5a: Moderate-centrist justices on the Relstguaiurt (1986-2000)

Independent O’Connor Kennedy Souter Powell White
Constant -1.988*** (0.028) -2.113*** (0.030) -2.685 (0.038) -4.113** (0.072)  -2450** (0.034)
Case salience 0.101 (0.068) -0.528*** (0.093)  988* (0.132) 0.591*** (0.143) 0.158* (0.079)
Direction of individual vote -0.292*** (0.043) -072*** (0.049) -0.001(0.056) -0.399** (0.112) -0.272** (0.052)
Liberal court decision -0.022 (0.085) 0.005 (0094  -0.110(0.114) 0.257 (0.194) 0.065 (0.099)
in a minimum winning coalition

Conservative court decision 0.002 (0.064) -0.0@M0) -0.298** (0.093) 0.102 (0.157) 0.057 (0.075)
in a minimum winning coalition

Number 2,706 2,175 1,444 373 1,910
Chi-square 49.139*** 135.713** 72.066%** 29.3888** 32.576%***
Reduction of Error 89% 91% 94% 93% 99%

-2 Log Likelihood 16525.931 14206.237 10676.057 BZ69 12592.162

Dependent variable: Whether or not the justicediadeuphold precedent; *: *: p<0.05; **: p<0.01;**p<0.001

Table 5b: Justices on the ideological right of¢bart (1986-2000)

Independent Rehnquist Scalia Thomas
Constant -1.841** (0.027) -2.668*** (0.038) -1.815*** (0.028)
Direction of individual vote -0.801*** (0.047) -027** (0.046) -0.747** (0.069)
Case Salience 0.009 (0.068) -0.049 (0.071) -0.686*** (0.134)
Liberal court decision in a minimum winning coaliti 0.065 (0.085) 0.087 (0.084) 0.045 (0.124)
Conservative court decision in a minimum 0.008¢@)0 -0.022 (0.065) -0.135 (0.098)
winning coalition

Number 2,738.000 2,687.000 1,187.000
Chi-square 326.251*** 263.687*** 164.498***
Reduction of error 89% 89% 95%

-2 Log likelihood 16419.634 16290.454 9078.789

Dependent variable: Whether or not the justicediddeuphold precedent; *: *: p<0.05; **: p<0.01;**p<0.001

Table 5c: Justices on the ideological left of thart (1986-2000)

Independent Brennan Marshall Blackmun Stevens sleBiry Breyer
Constant -3.772**(0.057)  -3.596*** (0.053) -2.659(0.036) -2.331**(.032) -3.498**(.054) -3.78** (0.062)
Direction of individual vote 1.321** (0.065) 1.365 (0.061) 0.554** (0.047) 0.561** (0.041) 0.446* (0.072) 0.444**(0.081)
Case salience 0.687*+* (0.081) 0.501*** (0.080) 990(0.076) 0.107 (0.067) -0.747%*(0.164) -0.55Q®:169)
Liberal court decision in a -0.022 (0.112) -0.004.07) -0.155 (0.096) -0.110 (0.083) -0.046 (0.142) 0.107 (0.151)
minimum winning coalition

Conservative

Court decision in a minimum  0.139 (0.087) 0.11080) -0.073 (0.073) -0.051(0.064) -0.108 (0.114)  042.(0.122)
winning coalition

Number 1,264.000 1,485.000 2,060.000 2,738.000 08@5. 661.000
Chi-square 532.205%* 610.546** 141.122%* 187.683 64.805** 43.774%*
Reduction of error 95% 94% 92% 89% 97% 97%

-2 log likelihood 9083.444 10176.281 13586.397 16365 6965.700 5818.496

Dependent variable: Whether or not the justicediédeuphold precedent; *: p<0.05; **: p<0.01; **<0.001
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In contrast, Blackmun, Stevens and Justiceso-called moderate colleagues. In regards to the
Ginsburg do not tend to join the minimum winning minimum winning coalition variable, the data listed
coalition that decide cases in either a consergativ.  Table 4a through 4c demonstrate that Powell andaVhi
liberal direction. Only Justice Breyer demonstratedwere more likely than the other justices on the r€tu
moderate behavior when joining the majority in elgs  cast their vote in a minimum winning coalition. Wit
divided cases no matter the ideological directibthe  the Left Bloc, Justice Breyer was the sole justitat
outcome. The data analysis provides a degree dfupports precedent no matter the ideological daect
support to the fourth hypothesis that contends tikat of the Court’s decision. In analyzing Table 5a, &bd
moderate justices are more likely than their morebc there tends to be support for the third hypashes
ideological counterparts to join minimum winning While two justices (White and Powell) on the
coalitions, no matter the ideological outcome of th moderate-centrist bloc were more likely in closely
case. Both White and Powell also exemplified thjget  divided cases to respect precedent by voting heeia
of judicial behavior on the Rehnquist Court. conservative or liberal court decision, only onstige
Surprisingly among the two ideological blocs of (Breyer) from both the Right and Left Blocs
justices, only Rehnquist and Breyer exemplifiedexemplified similar behavior. This finding suppotie

characteristics of moderate judicial behavior. fourth hypothesis contention that when a caseoisety
divided in a minimum winning coalition that moderat
DISCUSSION justices are more likely to uphold precedent byingt

in either a conservative or liberal court outcorhant

The data results in this study do not support thesther types of justices on the Court.
moderate decision-making model proposed in the firs In regards to the fifth hypothesis tested in Tatde
hypothesis. The data presented in the third tabde a only Justices White and Powell tended to join wifth
based on cross-tabulations from both databasesbetw majority to uphold precedent in cases that weré bot
precedent and case salience. The results demaustratsalient and closely divided in a minimum winning
that Justices O’Connor, Kennedy and Powell wereemorcoalition than when not. These two aforementioned
likely to respect precedent in non-salient thariegal justices were the only of the so-called moderates t
cases. Moreover, the logistic regressions in Tdkdead  meet the conditions of the hypothesis.
Table 5, support the null hypothesis by illustrgtthat The overall effect of precedent in this modehdd
case salience had no substantial effect on anyhef t very compelling. However, students and scholars of
justices’ behavior. Thus far, the results haveaounter  judicial politics will as a result of this work gaia
to the predictions in both the first and secondbetter understanding of moderate judicial behaiuior
hypotheses and confirm Spaeth and Segal (1999oth salient and minimum winning cases. Since there
finding that justices are more likely to defer to was a lack of research in this area, my findingg wi
precedent in cases that are less important. help fill the gap for future scholars. Finallyaildresses

The findings in Table 4a provide evidence for thea research question that has been largely neglésted
first hypothesis. Except for Kennedy and Souteg th the existing literature.
other so-called moderate justices O’Connor, Whiteé a
Powell were more inclined to adhere to precedent irCodebook: Rehnquist court databas&éhe dependent
salient rather than non-salient cases. Among ttiese  variable is the individual justice's vote to uphold
moderates, the case salience variable was staligtic precedent. The variable is coded one when thecgusti
significant for only Justice Powell. According thet upholds precedent and zero otherwise. The indepénde
data on the Right Bloc in Table 4b, only Justicevariables are coded in the following way: Casee®aie
Rehnquist upholds precedent more in salient that no (CS) was coded “0” if it was not salient and “1”
salient cases. However, the case salience vanadde otherwise. Minimum Winning Coalition (MWC) has
not significant for Rehnquist. In contrast to thethe value of one when the number of justices in the
conservatives, the Left Bloc was much more likaly t majority voting coalition of the precedent exceeded
respect precedent in salient rather than non-galierthose in the minority by only one and zero otheewis
cases. The variable for case salience was signiffioa =~ The Direction of Individual Justice’s Vote (VT_DIR)
only Justices Brennan and Marshall. However, tha da was coded “0” for conservative and “1” for liberdhe
reported in Tables 4b and 4c does not provide stippoDirection of Supreme Court Decision (DIR_DUM) was
for the validity of the second hypothesis. Justicescoded exactly the same as VT_DIR. A conservative
Rehnquist, Brennan, Marshall, Blackmun and StevenSupreme Court decision in a Minimum Winning
are as likely to uphold precedent in salient casetheir  Coalition (CMWC) was labeled “1” when the decision
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is in a conservative ideological direction and zeroGreenhouse, L., 1992b. Slim Margin: Moderates on
otherwise. A liberal Supreme Court Decision in an Court Defy Predictions. New York Times, pp: E1.
MWC (LMWC) was coded one when the Court’s Hamdan v. United States, 548 US 557, 2006.
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